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Established in 2005, Laboroot was founded and headed by David Wei, a preeminent labor
law and employment relationship expert, and is famous as a Consulting Company and Law Firm
serving employer only and provide consulting, training and legal services on labor law and
employment relationship in China.
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and employment relationship consultant, training, and projects like staff reduction / M&A /
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How to pay the pregnant female staffs in maternity leave?

Case Situation:

The female employee has been asking for leave
from her pregnancy to giving birth to a baby and
supplied tocolysis certifications. The company has
been meeting her demands seriously for a long time.
Since she doesn’t come to work and didn’'t provide
relative labor, the manager in the department wanted

to deduct her remuneration.

Q:
Is it feasible for company to pay salaries in

pregnancy vacation as long sick leave directly? Does

it only need to be over the 80% of the lowest salary

standard in Jiangsu?

A:

It is not feasible to think that one size fits all, and
it may result in disputes. Because of the specialty
of women staff and workers, especially who are
pregnant asking for sick leave, the company cannot
regard only paying them salaries for sick leave can
solve all problems. In another word, the standard of
company paid to the employee shall be determined by

the distinguishing of sick leave required by law. So it

can refer to the relative regulations according to the
different leaves that woman staffs and workers are
in. For example, if the woman staff is in the maternity
leave, the salary shall be paid in full, excluding these
bonuses with conditions, such as the bonus for the
overfulfillment.

In terms of the salary payment in regular sick
leave in Jiangsu, the employing unit shall pay laborers
salaries in sick leave or illness salvage cost according
to payroll distribution rules, stipulations of labor
contract and collective agreement or relative national
regulations, and the lowest salary shall be over the
80% of the lowest salary standard.

If the women staffs who are pregnant ask for sick
leave, the company shall notice especially in handling
that. The women staff that is finally deemed as the one
in sick leave cannot be deducted in basic salaries by the
company and the labor contract shall not be dissolved
at random, unless the pregnant women staffs are

applicable to the Article 39 in Labor Contract Law.

LAW FOCUS
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What if the female pregnant employees apply for long-
time leave?

Case Situation:

Currently, a pregnant employee who has worked
for 8 months in the Company (Tianjin) has not been
to work since the diagnosis of pregnancy. She has

been on a long-term leave from January 6, 2013

and provided relevant certificate issued by the
hospital. The company currently pays her 80% of the
minimum wage in accordance with the law and pays
the insurance and housing fund. The company has

learned from the relevant laws that there are national




LAW FOCUS

regulations concerning the medical treatment period.

Q:

1) For the employee who fails to perform normal
work duty, shall 80% of the minimum wage be paid
during the medical treatment period?

2) If the medical treatment period is over 3
months, shall 80% of the minimum wage be paid? If
not, how to pay? Does the company have to pay for
her insurance and housing fund?

3) Could the company terminate the labor
contract when the employee comes back to work
after maternity leave regarding the above reason?
What kind of liabilities shall the company take if the
labor contract is terminated? What is the specific
compensation? If the contract can’t be terminated,

what should the company do?

A:

The medical treatment period is a time that the
employee cannot be fired by the company because
he/she is sick or injured and the time can be
continuous or accumulated. The length of sick leave
is more than the medical treatment period. Since the
employee is in the period of sick leave, it is normal
that he/she cannot offer his/her labor at the same
time. Therefore, the salary of the employee in the
period shall be paid by the company and it is shall
not be lower than 80% of the minimum wage in
accordance with laws.

According to the above stated, the standard of
80% minimum wage is the lowest standard of sick-
leave wages according to law, so that the bottom line
of the sick-leave wages will not be changed even the

period of sick leave is longer than medical treatment

period, namely the salary shall be paid by the company
in accordance with the standard. The relationship
between two parties is labor relations so that even the
employee is in sick leave the company has to assume
the obligation to pay the social insurance and housing
fund. However, the employee individual part of the
social insurance and housing fund can be withheld and
remitted by the company because the minimum wages
includes the social insurance and housing fund.

After the maternity leave is over, the employee is still
in the special period of pregnancy, lying-in and lactation
so that she cannot be fired even if medical treatment
period runs out. Besides, even if the employee is not
in the three periods mentioned above, she shall be

informed of working by the company firstly when the

LAW FOCUS

medical treatment period is over. If the employee is not
qualified for the original job, she shall be arranged for
another job which is less difficult to cope with. Only when
the employee cannot cope with the new job, she can be
fired with a condition that the medical subsidy and the
economic compensation over 6 months shall be paid by
the company. It is risky for the company to terminate
the labor contract when the employee is still in the
three periods, which will lead to the double economic
compensation, or she refuses the request and stays in
the company. On the basis of the employee’s situation,
the company shall wait for the end of the three periods
to handle the cases, unless the company can provide
some evidence of her serious violation of discipline or

negotiate with her to terminate the contract.
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How to pay wages to the female staffs in lactation?

Case Situation:

It is a company in Jiangsu and most employees
are women. There are many female employees giving
birth to baby this year. Now, many employees who
have babies are in the lactation period. What shall
the company do to properly reduce the labor cost as

much as possible in compliance with law?

Q:
What are the standards of paying wages for
the female employees in lactation period? Is it

paid as 80% of regular wages or in full? Is there

any regulations?

A:

First of all, it is stipulated in Article 5 in Method of
Labor Protection on Female Employees in Jiangsu that
the wage of the female employees cannot be deducted
during their pregnancy, lying-in and lactation period,
and their labor contract could not be terminated?

Next, since the attendance of female employees
in lactation period is regular, and the time of lactation
shall be deemed as working time and then the wages

shall be paid in full.
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Staffing pinpoints China leading labor law and empleyment relationship
management information and it is monthly published for the member by Laboroot.
Through this magazine Laboroot is dedicated to deliver the up to date labor law
policies as well as the news, insights, methods, and techniques on employment
relationship management to its members, and broaden their horizons, lead them
to adapt to the changes and then make breakthroughs with better practice.

Staffing features unique perspective and you will feast your eyes with a wealth of
penetrating judgments by the A-list management experts and media along with
the first hand report by the journalists.

s (RIXF) R AT

How to subscribe the member-based monthly magazine Staffing

R (RIXER) ZEAFBER Be the Reader’s Club Member of Staffing
SRWA: 18007T/4F Membership Fee: RMB 1800/ year
- i ' Members Benefits:
SR 1. Receive Staffing magazine every month throughout the
1. ZHAER (RTXEY BAF (128 : year(12 issues and each is published in the middle of a

. ; _ month);
2. WU EREMER, MEEFENER. BT, BEE 2. Enjoy year-round labor law consulting service by email
WEEESE (GHERE. FahEot. REIEEER or online free of charge (including system building, labor
. FHREWE) disputes dealing, vacation management and termination
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Iaborook5it i Hotline: 021-51696196 58528781
sz 4 4 E KR! THRIEMES, EER For more info, please visit: http://www.laboroot.com




